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LOCATION:
Air Resources Board

California Environmental Protection Agency Auditorium

— n: 9530 Telstar A
©= Air Resources Board E1 Monte, Galfornia 01731

PUBLIC MEETING AGENDA

This facility is accessible by public transit. For transit information, call:
Metropolitan Transit Authority (MTA) at 1-800-COMMUTE, website:
www.mta.net (This facility is accessible to persons with disabilities.)

October 27, 2005
2:00 p.m. - Public Meeting Convenes
5:00 p.m. - Dinner Break
6:00 p.m. — Public Meeting Reconvenes

05-91  Public Meeting to Consider Public Comment on the ARB/Railroad Statewide Agreement for a
Particulate Emissions Reduction Program at California Rail Yards, Entered Into on June 24, 2005, and
to Take Action as Appropriate.

At the start of the public meeting (at 2:00 p.m.), staff will present background information about the use of
voluntary agreements at ARB and the staff's overall strategy for addressing railroad related emissions. Staff
will then describe the circumstances leading to the June 24 Agreement with the raifroads and the specific
provisions of the Agreement. Following staffs presentation and Board member questions, the proceeding will
be opened fo public testimony. Staff will recap the afternoon’s discussion when the meeting reconvenes after
dinner (6:00 p.m.) and then continue with public testimony.

After hearing all public comments, the Board may consider a number of options regarding the Agreement,
including but not limited to expressing support for the Agreement, directing the Executive Officer to engage in
further negotiations with the railroads to achieve specified modifications and then report back to the Board for
- potential ratification, or voling to rescind the Agreement.

OPEN SESSION TO PROVIDE AN OPPORTUNITY FOR MEMBERS OF THE PUBLIC TO ADDRESS
THE BOARD ON SUBJECT MATTERS WITHIN THE JURISDICTION OF THE BOARD.

. At every public mesting, following its regular agenda, the Board gives the public an opportunity to address the
Board on items of interest that are within the Board's jurisdiction, but that do not specifically appear on the
agenda. Each person will be allowed a maximum of five minutes to ensure that everyone has a chance to
speak. No formal Board action will be taken on items not on the official agenda for the October 27, 2005,

. meeting.

TO SUBMIT WRITTEN COMMENTS ON AN AGENDA ITEM IN ADVANCE OF THE MEETING:

CONTACT THE CLERK OF THE BOARD, 1001 | Street, 23™ Floor, Sacramento, CA 95814 (916) 322-5594
. FAX: (916) 322-3928
ARB Homepage: www.arb.ca.gov

To request special accommodation or language needs, please contact the following:

+ TTY/TDD/Speech-to-Speech users may dial 7-1-1 for the California Relay Service.

* Assistance for Disability-related accommodations, please go to httpg://www.arb.ca.gov/html/ada/ada.htm
or contact the Air Resources Board ADA Coordinator, at (916) 323-4916,

s Assistance in a language other than English, please go to http:/arb.ca.gov/as/eeo/languageaccess htm
or contact the Air Resources Board Bilingual Coordinator, at (916) 324-5049.

THE AGENDA ITEMS LISTED ABOVE MAY BE CONSIDERED IN A DIFFERENT ORDER AT THE BOARD
MEETING. .

SMOKING IS NOT PERMITTED AT MEETINGS OF THE CALIFORNIA AIR RESOURCES BOARD
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NOTICE OF RECALENDARING
CALIFORNIA AIR RESOURCES BOARD

NOTICE OF PUBLIC MEETING TO CONSIDER PUBLIC COMMENT ON THE
JUNE 24, 2005, ARB/RAILROAD STATEWIDE AGREEMENT FOR A
PARTICULATE EMISSIONS REDUCTION PROGRAM AT CALIFORNIA RAIL
YARDS, AND TO TAKE ACTION AS APPROPRIATE

By Notice dated August 24, 2005, the Air Resources Board (the Board or ARB)
announced it would conduct a public hearing to consider public comment on the
“ARB/Railroad Statewide Agreement for a Particular Emissions Reduction
Program at California Rail Yards” (Agreement). The Agreement was entered into
on June 24, 2005, by the BNSF Railway Company, the Union Pacific Railroad
Company, and ARB’s Executive Officer on behalf of ARB.  The hearing was
scheduled for September 22, 2005 at 9:00 a.m., at Embassy Suites LAX North,
9801 Airport Blvd., Los Angeles, California 90045. .

PLEASE BE ADVISED that the location and date for the hearing has been
rescheduled as follows: '

DATE: October 27, 2005

TIME: 2:00 p.m.

PLACE: California Air Resources Board
Auditorium
9530 Telstar Avenue

El Monte, CA 91731

This item will be considered at a one-day meeting of the Board, which will consist
of two sessions. At the start of the public meeting (2:00 p.m.), staff will present
background information about the use of voluntary agreements at ARB and the
staff's overall strategy for addressing railroad related emissions. Staff will then
describe the circumstances leading to the June 24 Agreement with the railroads
and the spacific provisions of the Agreement. Following staff's presentation and
Board member questions, the proceeding will be opened to public testimony.
Staff will recap the afternoon's discussion when the meeting reconvenes after
dinner (6:00 p.m.} and then continue with public testimony.

If you have a disability-related accommodation need, please go to
hitp://www.arb.ca.gov/html/ada/ada.htm for assistance or contact the ADA
Coordinator at (916) 323-4916. If you are a person who needs assistance in a
language other than English, please contact the Bilingual Coordinator at
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(916) 324-5049. TTY/TDD/Speech-to-Speech users may dial 7-1-1 for the
California Relay Service.

Interested members of the public may present comments orally or in writing at
the meeting, and in writing or by email before the meeting. To be considered by
the Board, written comments or submissions not physically submitted at the
meeting must be received no later than 12:00 noon, October 26, 2005, and
addressed to the following: _

Postal mail is to be sent to:

Clerk of the Board

Air Resources Board

1001 “I” Street, 23rd Fioor
Sacramento, California 85814

Electronic mail is to be sent to y2005@listserv.arb.ca.qov and received at ARB
no later than 12:00 noon, Octqher 26, 2005.

Facsimile submissions are to be transmitted to the Clerk of the Board at
(916) 322-3928 and received at ARB no later than 12:00 noon,

October 26, 2005.

The Board requests, but does not require, 30 copies of any written submission.
Also, ARB requests that written and email statements be filed at least 10 days
prior to the meeting so that ARB staff and Board members have time to fully
consider each comment. .Further inquiries regarding this matter should be
directed to Mr. Dean C. Simeroth, Chief, Criteria Pollutants Branch, at

(916) 322-68020 or dsimerot@arb.ca.gov.

CALIFORNIA AIR RESOURCES BOARD

Catherine Witherspoo [/‘\

Executive Officer

Date: geptember 12, 2005
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EXECUTIVE SUMMARY

On June 24, 2005, the Executive Officer of the Air Resources Board (ARB or Board)
-entered into a pollution reduction agreement with Union Pacific Railroad (UP) and BNSF
Railway (BNSF). The Agreement secured the commitment of UP and BNSF to
expeditiously implement a number of feasible and cost-effective measures to reduce .
emissions from locomotives throughout California. The Agreement initiated cooperative
efforts between the raifroads and the ARB to assess and mitigate public health risks
around 17 major rail yards throughout the State. The Agreement also includes
provisions for ongoing public involvement at each major rail yard, where community and
environmental justice concerns can be addressed directly.

The Agreement leaves intact all authority and discretion that existed prior to its
enactment. It does not affect the enforcement of State or local air district opacity or .
nuisance requirements, and does not preclude further regulatory actions within the
existing legal authority of the Board or local air districts. The state legislature is also
free fo act as it sees fit. However, the UP and BNSF entered into the Agreement in
large part because they desired to implement uniform measures statewide, and they
retained the option to be released from individual elements of the Agreement, if they are
subject to new overlapping regquirements via local or State acti_ons.

The voluntary agreement was developed through direct negotiations between the
railroads and ARB staff (staff). The Board and the public were briefed on this process
at the Board meeting in February 2005 and informed that these efforts were intended as
near term actions to reduce locomotive emissions. However, outside parties were not
participants in the negotiations and the details of the Agreement were not disclosed until
the negotiations had been completed.

After the announcement of the Agreement, a number of community and environmental
organizations, local air districts, and state legislators expressed numerous concerns.
These included objections that the process for developing the Agreement did not

. provide for public participation, that the content of the Agreement was inadequate, and
that the Agreement would jeopardize efforts by State legislators and local air districts to
control railroad emissions in a different way.

In response to these concerns, the Board ook several actions. At it's July meeting, the
Board adopted Resolution 05-40 which provides that the Executive Officer may enter
into future agreements with air pollution sources for emissions reductions or
amendpents {fo such existing agreements, subject to the condition that they be
approved by the Board. In addition, the Board directed the Executive Officer to notify
the Board and the public before commencing negotiations, to solicit public comments on
the subject of the agreement, and to provide periodic reports to the Board. '

Califomnia Air‘ResourCes Board ' ES-1
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The Board also decided to review the recent railroad Agreement, directed staff to
conduct two public meetings to share background information on the Agreement, and
solicit comments from the public and other interested stakeholders. The public
meetings were held on August 10 in Sacramento and August 31 in Commerce. The
Board also committed to conduct a special Board meeting in Southern California to
receive public comment on the Agreement and determine how to proceed relative to the
current Agreement.

The Board meeting is scheduled for October 27, 2005, at the ARB offices in El Monte.
This staff report has been deveioped to explain the background, context, and provisions
of the Agreement and summarize and respond to the comments received by staff.

Major Provisions of the Agreament

The Agreement establishes a statewide program to reduce diesei particulate emissions
from locomotives at the State’s rail yards by:

Phasing out non-essential idling by locomotives within six months;

Installing idling reduction devices on California-based locomotives within 3 years;
Identifying and expeditiously repairing locomotives with excessive smoke; and
Maximizing the use of ultra low sulfur (15 parts per million (ppm)) diesel fuel by
January 1, 2007, six years before such fuel is required by federal regulation.

When fully implemented, these aspects of the Agreement are expected to achieve a
20 percent reduction in locomotive diesel particulate matter emissions near rail yards.

In addition to the statewide idling restrictions, cleaner fuel, and smoke repair
requirements, many rail yards throughout the State are covered by additional elements
of the Agreement. Program Coordinators are required at each of the 32 covered yards
and they are responsible for implementing and insuring compliance with the idling and
visible emission elements. At the 17 largest rail yards, known as Designated Rail
Yards, the railroads have committed to evaluating and reducing poliution risks. Under -
the Agreement, the raifroads will meet with local communities and local air districts at
these 17 yards to develop near-term mitigation measures that can be implemented to
reduce emissions and risk. The railroads will also develop information so that the ARB
can perform health risk assessments to characterize and quantify the risk from these rail
yards. These assessments will then be used to identify further mitigation measures.
Public participation is required at each yard during each of these efforts.

The Agreement includes a commitment to evaluate remote sensing technology to
identify in-use locomotives with excessive emissions. The Agreement also commits
$3.5 million by the railroads to continue evaiuating the feasibility of instailing diesel
particulate traps on locomotives, and evaluate other technologies, such as hybrid and
alternative fueled locomotives, to further reduce locomotive emissions.

Califomia Air Resources Board ES-2
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Failure by the railroads to implement any of these actions is subject to penalties.
Individual violations of the idling and repair provisions can resutt in fines of up to
$1,200 per locomotive, per day. Violations of major program elements, including failure
to implement specific requirements, can result in penalties of up to $40,000 per month
per element.

Public Participation as Part of the Agreement

Both UP and BNSF have committed to a process of outreach and communication with
the communities and the local air districts affected by their operations at the 17 major
rail yards. Staff has also committed to participate in this outreach effort. This effort is
intended to ensure that local communities and others can have a meaningful role in
determining what specific actions are taken to reduce emissions on a rail yard by rail
yard basis. Underthe Agreement, the railroads are obligated to:

¢ Meet with community members to identify measures to reduce the impact of ra:l
yard emissions on adjacent residential neighborhoods;
+ Provide periodic progress reports to community representatives on the
implementation of risk mitigation plans and preparation of risk assessments;
+ Meet with representatives from the affected community, staff, and the local air
district to discuss the results of the draft health risk assessment for each yard;
e Upon completion of risk assessments, hold meetings within 80 days to discuss
the findings and gain community input on mitigation measures;
« Involve community representatives in semi-annual meetings on efforts to develop
and deploy new technologies to reduce locomotive emissions; and
o Establish a system to enable local residents to voluntarily report locomotives that
do not comply with smoke fimits or idling restrictions.

Staff is also committed to working with community residents and local air districts to
implement various actions related to the Agreement. These include:

e Working cooperatively with local air districts to establish uniform health risk
assessment guidelines;
Providing for a public review of health risk assessment guidelines;
Working cooperatively with local air districts to evaluate, and where appropriates,
partner on, medium- and longer-term control technology assessments and

demonstrations, and;
o Working cooperatively with local air dlstnc-’ts to seek funding on mitigation

measures.

California Air Resources Board ES-3
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ARB’s Comprehensive Program for Addressing Rail Yard Emissions

The Agreement is one part of ARB's comprehensive program to reduce emissions from
railroad operations. The major elements, described below, include:

Accelerate locomotive turnover by 2010;

Expedite statewide measures to reduce emissions near rail yards;

Perform yard by yard risk assessment and mitigation;

Adopt national “Tier 3" locomotive standards and accelerate the introduction of

Tier 3 locomotives into California;

» Adopt and implement ARB rules to limit emissions from intermodal equnpment at
rail yards; and

o Other measures identified in the Business, Transportation, and Housing Agency

and California Environmental Protection Agency Goods Movement Action Plan.

in 1998, ARB established a memorandum of understanding (1998 MOU) with the
railroads for the South Coast Air Basin (Basin) that requires the complete conversion to
the cleanest available locomotives (Tier 2 locomotives) by 2010. The 1998 MOU
achieved a vastly accelerated locomotive turnover schedule of five years versus the
industry average of 30 years. It ensures a 65 percent reduction in focomotive emissions
in the Basin from the pre-MOU baseline by 2010, and results in substantial statewide
benefits as well. The MOU process was used because federal law preempts the State’s
authority to control emissions from new and in-use locomotive engines.

In October 2004, ARB completed the first-ever risk assessment of a major rail yard at
the UP facility in Roseville. The study showed that there were localized risks in excess
of 500 potential cancer cases per million people exposed. In addition, there were
elevated risks to over 155,000 people living in the vicinity of the rail yard. These
findings highlighted the need to seek emission reductions in the vicinity of rail yards
throughout the State. As a result, staff began discussions with the railroads on what
could be done rapidly to reduce the emissions around rail yards. The Agreement is the
product of these efforts.

The emissions reductions achieved through the Agreement were viewed by staff and
the railroads as the best way to make significant progress until far greater and essential
emission reductions could be obtained through the deployment of new, far cleaner
locomotives. To enable this, United States Environmental Protection Agency (U.S.
EPA) needs to complete its rulemaking for Tier 3 locomotives, expected to be finalized
in 2007. These new locomotives, once available, will enable very large reductions in
diesel particulate matter and oxide of nitrogen emissions. Once the schedule for the
availability of these locomotives is set, ARB and the railroads will need to replicate the
1998 agreement on a statewide basis, and agree to a schedule to expeditiously place
these locomotives in California service.

California Air Resources Board ES4
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The ARB is also exercising its regulatory authority fo reduce emissions at rail yards both
through the use of cleaner locomotive fuels and from other non-locomotive sources. In
2004, the Board approved requirements for the use of California diesel fuel in intrastate
locomotives beginning in 2007. In December 2005, the Board will consider a control
measure to greatly reduce emissions from cargo handiing -equipment at ports and
intermodal rail yards. Staff has also begun preliminary work on anotherregulation to
reduce both diesel PM and criteria pollutant emissions from other compression ignition
off-road equipment throughout the State, some of which is used at nen-intermodal rail
yards. The Board is scheduled to consider this proposed regulation in 2006.

. Finally, reducing emissions from rail operations has an important role in California’s
overall efforts to address the statewide emission |mpacts from goods movement. The
ARB is developing a comprehensive plan to address emissions from goods movement
as part of the Governor's Goods Movement Action Plan. This pian is expected to
identify a number of strategies that will invelve direct regulation actions, voluntary
measures that may be developed through agreements with sources, and the use of
State and federal incentive funds.

Why a Negotiated Agreement

ARB generally relies on rulemaking as the primary means to ensure emission
reductions. Voluntary agreements are an option when the Board's legal authority to
impose emission reductions by regulation is limited or unclear (see discussion below)
and where there is a sincere commitment on industry’s part to negotiate in good faith.
Both factors were present in this case. This led staff to conclude that a voluntary
agreement would enable California to obtain greater and quicker emission reductions
and public health protections than could be obtained through any other process. Staff
and the railroads focused on what actions could be taken quickly to address rail yard
emissions, using a voluntary agreement to avoid unduly contentious or protracted

- rulemaking efforts and the likelthood of further delays due to legal challenges.

Why Federal Preemption Makes a Negotiated Agreement the Best Optidn

Federal law significantly restricts the abilities of states and local jurisdictions to control
locomotive emissions, or to enforce rules that affect national railroad transportation.
The 1990 federal Clean Air Act {CAA), prohibits states and political subdivisions from
adopting or attempting to “enforce any standard or other requirement relating to the
control of emissions...from new locomotives or new engines used in locomotives.”
(CAA section 209(e)(1)(B).)

Under its final rule for locomotives, the U.S. EPA interpreted the preemption broadly. In
contrast to all other federal rules for non-road engines, U.S. EPA defined “new” to
include not only factory-new locomotives, but also remanufactured locomotives and
locomotive engines. The effect is that virtually all locomotives and engines are
considered “new” for purposes of preemption, regardless of their age or mileage
accumulation.

California Air Resources Board ES-5
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The authority to adopt regulations for locomotives is further constrained by other federal
acts, including the Interstate Commerce Commission Termination Act of 1995 (the
ICCTA; 49 U.S.C.A. section 10501 et seq.). Congress enacted the ICCTA, which
effectively deregulated the rail and motor carrier industries, to ensure the economic
viability of the two industries. As generally interpreted by the courts and the Surface
Transportation Board (STB), the ICCTA has a broad preemption limiting states, and
even conflicting federal programs, from adopting rules that affect national railroad
transportation. Under section 10501, STB has exclusive and preemptive authority over
interstate rail transportation and its operations, including the locomotives and railroad
faciiities. Federal courts have typically interpreted the preemption broadly and found -
that most state regulations directly affecting the railroads and their operations are
preempted. ‘ :

What this means is that states and local agencies have limited authority to require the
railroads to mitigate emissions from jocomotives. Rules have to be narrowly and
carefully crafted to survive preemption, and this limits the emission reductions that can
be obtained. While the ARB and locai air districts may attempt to adopt broader
regulatory requirements, it is highly likely that any significant requirement affecting
locomotives would be challenged in court. This could result in a significant delay in
implementation even if the rules survive. It is also quite possibie that the railroads
would be successful in their legal challenge of some aspects of even carefully crafted
rules and the hoped for emission benefits would not be realized.

Because the Agreement avoids the limitations on effectiveness due to preemption, the
legal uncertainties and the time consumed in contentious rulemaking, staff believes it
was the superior approach and provides a greater potential for timely emission
reductions that cannot be guaranteed by legislation, ARB regulation, or focal air district
rules.

impact on ARB and Local District Authority

The local air districts’ authority over rail yards and locomotives will not change as a
result of the Agreement. Local air districts have the statutory authority te cite
locomotive operators for visible emission violations as specified under Health and
Safety Code section 41701, nuisance violations as specified under Health and Safety
Code section 41700, or any cther applicable statute, local air district rule, or regulation
applicable to locomotives and rail yards that is not subject to federal preemption.

Also, by entering into the Agreement, ARB did not cede its right to exercise any of its
authority over the railroads and rail yards to the extent it is not preempted. If the
railroads fail to perform any of the obligations set forth in the Agreement, staff could
recommend that the Board approve statewide regulations, again fo the extent that they
are not preempted, to attempt to achieve the benefits anticipated from the Agreement.

California Air Resources Board . ES-6
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If a locai air district adopts regulations that overlap an element covered by the
Agreement, the railroads have the ability to opt out of their responsibility to implement
that specific program element under the statewide Agreement through a release clause
contained in the Agreement For instance, a local rule or regulation that addresses
locomotive idling would allow the railroads to opt out of the idling restriction of the
Agreement, either in that district or on a statewide basis. However, the other elements
of the Agreement would remain in-effect. Districts considering overiapping rules will
need to consider the possibility that local rulemaking could result in the loss of certain
local benefits from the statewide Agreement.

If the opt-out provisions were to be exercised by the railroads on a statewide basis, this
could also result in the loss of benefits in other areas of the State outside the local air
district that is pursuing its own regulations. However, the railroads would incur
significant risk in exercising this option, knowing that other local air districts could decide
that it is necessary to pursue local regulations. This could result in a patchwork of
different regulations within the State, an outcome the railroads wish to avoid.

Potential Emission Reductlon Impacts Associated with Rescinding the
Agreement

The Agreement provides significant and immediate locomotive emission reductions that
are needed to reduce exposure and risk around rail yards. Rescinding the Agreement
will forfeit these emission reductions. There is litle likelihood that they would be
restored through a second negotiation with the railroads. Alternatively, rules approved
by ARB or local air districts to control locomotive emissions would likely be chaillenged

in court and possibly preempted, resulting in no emission reductions. At a minimum, the
implementation of any ARB or local air district rule that successfully withstood a legal
challenge would be significantly delayed. This would result in little or no emission
reductions in the intervening period, as opposed to the immediate emission reductions
provided by the Agreement.

Public Comments on the Agreement

As previously discussed, staff held two meetings (one in Sacramento and one in
Commerce) to solicit public comments on the Agreement. Staff presented information
on the program elements of the Agreement, discussed key issues, and accepted both
verbal and written public comments. Approximately 100 people attended the meeting in
Sacramento, and over 250 people attended the meeting in Commerce. Nearly 90.
people testified on the Agreement, including 30 persons testifying as individuals or
members of community groups, 28 elected officials, 7 representatives of local air
districts, 18 environmental organizations, and 5 representatives of business groups,
including the UP and BNSF railroads. A large majority of those providing testimony

1 The rationale for including the release clause (commonly referred to by commenters as the
“poison piif®) in the Agreement is explained on Page ES 9.

California Air Resources Board. | ES-7
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expressed opposition to the Agreement and requested that the Board rescind the
agreement. Many comments suggested that if the Agreement is not rescinded, it should
be modified in various ways. Staff has categorized the comments received at the
meetings into the following general comments, accompanied by short staff responses:

o The Agreement is so flawed that it should be rejected by the Board and
rescinded,

The Agreement will obtain significant locomotive emissions reductions that are needed
to reduce exposure and risk around rail yards. Rescinding the Agreement will forfeit
these reductions, and there is little likelihood that they would be successfully restored
through either a second negotiation or a rulemaking process.

» [t was inappropriate and bad public policy for the railroads and ARB to reach
such an agreement with no opportunity for public comment and input. The
exclusion of the public from the development process violated the Board’s
commitment to Environmental Justice and open participation.

The Agreement was a negotiated document, entered into voluntarily between the
raifroads and ARB. There are wide differences among other parties related to both the
acceptable content and appropriateness of any voluntary agreement dealing with
railroad operations. Staff concluded it would be impossible to directly involve interested
parties in the negotiations and reach any meaningful agreement. However, because
public participation is critical at individual rail yards, the elements of the Agreement
provide for significant community interaction, which had not occurred to date. Staff
viewed the other aspects of the Agreement (idling, clean fuels and smoke reduction),
whereby the railroads committed to statewide, unilateral actions to reduce emissions, as
purely positive steps that could be pursued without extensive public debate.

‘It was not necessary for ARB staff to enter info an agreement with the raflroads
because ARB already has the legal authority to adopt regulations that achieve
the same goals as the Agreement.

The California Legislature has granted ARB broad authority to regulate locomotive
emissions, and has specifically directed the ARB to achieve the maximum degree of
emission reductions by the earliest practicable date from off-road equipment and
vehicles, including locomotives. However, while this authority under State law is quite
clear, preemption limitations at the federal leve!, which are supreme to State law,
restrain the ability of ARB to engage in a regulatory approach targeting railroad
emissions. These limitations meant that the Agreement, as opposed to regulation, was
the preferable course of action to ensure timely and certain emission benefits from
railroad operations,

Califomnia Air Resources Board ES-8
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« The Agreement caused pending legislation supported by the South Coast
District, and environmental and community groups to be withdrawn. The ARB
should modify its opposition to these bills and support their passage as the
appropriate mechanism to reduce emissions from rallroad-operations.

There were three bills in this year's session of the Legislature that focused on pollution
from railroad operations. The Administration opposed two of these bills: Assembly Bill
(AB) 888 and Senate Bill (SB) 459. However, the opposition to these bills is not related
to any element of the Agreement, and wouid have been the same in the absence of
negotiation of the Agreement. The remaining bill, AB 1222, concerns remote sensing of
locomotives and is anticipated by and consistent with the Agreement. AB 1222 was
signed by the Governor on October 8, 2005, and will be implemented per the legislation.

e The Agreement interferes with local rulemakings and. is counter to the principle
that local agencies have the right to pursue more stringent requirements than
required statewide.

The Agreement does not remove or restrict any local authorities. Local air districts
maintain their authority fo adopt appropriate rules and regulations consistent with the
scope of their regulatory authority under State and federal law. However, the
Agreement provides benefits that could be lost if tocal air districts decide to exercise -
their authority. Therefore, each agency wili need to consider this factor prior to takmg
actions that overlap Wlth the statewide agreement.

Railroad and rail yard operations, and their associated emission impacis, are statewide;
staff believes there is substantial merit in taking a uniform approach relative to many
aspects of rail operation. This approach is consistent with many California air pollution
control programs addressing statewide sources, including fue! specifications, motor
vehicle emission standards, and consumer products. A statewide approach also
provides a uniform set of compliance requirements for railroads, ailowing them to more
effectively manage their operations and frain employees to meet emission reduction
obligations. This is important since train crews can traverse many different parts of the
State over a short period of time, and compliance with a patchwork of different
operational standards in different parts of the State would be very difficult and
cumbersome for the railroads to implement.

» The release clause should be deleted {(the release clause allows the railroads to

opt out of portions of the agreement if subject to overlapping local contml Itis
usually referred to by commenters as the po:son pill”.)

California Air Resources Board : ES-9
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The railroads operate nationally and believe uniform operating requirements throughout
the State are essential for a consistent and efficient mechanism to implement
operational changes that produce emission reductions. Because of this, during the
negotiations, the railroads indicated that any agreement had to ensure that they wouid
not have to comply with multiple requirements within the State. Staff does not believe
that the railroads would have entered any agreement that could obligate them to two
overlapping and potentially inconsistent methods of control. -

Much of the concern about the release clause is based on the ability of the railroads to
exercise it on a statewide basis, even if overlapping requirements are being pursued in
only one area. As stated previously, the railroads would incur significant risk in
exercising this option, knowing that other local air districts could decide that it is in their
interest to adopt their own local regulations. This could resuilt in a patchwork of different
regulations within the State. If the railroads decide to opt-out of an element of the
Agreement because of a local action, staff believes that the best course is to work with
the railroads to convince them it is in their interest to implement the Agreement in all
other areas. ' ' '

o The Agreement is not stringent enough.

The Agreement achieves very significant reductions and represents the maximum
commitment staff could obtain through negotiations. The Agreement achieves emission
benefits where they would otherwise be difficult or impossible for the ARB or local air
districts to obtain via regulation. Staff believes that most of what could be achieved,
both with respect to content and timing, is included in the Agreement.

o The Agreement is not enforceable.

The Agreement is enforceable at both the State and local level. Some elements, such
as the locomotive idling provisions, can be enforced directly by either ARB or local air
district staff upon completion of ARB developed enforcement training. Others, such as
failure to comply with the repair requirements for locomotives with excessive visible
emission, are subject to enforcement action exclusively by ARB staff. Additionally,
specific recordkeeping requirements in the Agreement allow staff to ensure, on a
regular basis, that the requirements in the Agreement are implemented. Violations of
any of these provisions can result in escalating penalties that can become quite
substantial. Failure on the part of the railroads to impiement the necessary steps fo
meet the performance standards, training, or compliance date requirements of the
Agreement can result in even more substantial penalties. Staff will monitor compliance
with all provisions of the Agreement, and seek penalties as appropriate for failure to
comply.
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o The penalties provided in the Agreement are not consistent with those provided
in State law for violations of air pollution Iaws and regulations from other air
pollution sources.

Staff believes the penalty structure of the Agreement is adequate to ensure that the
railroads fully implement and meet their obligations under the Agreement. This includes
penalties of up to $1,200 per locomotive, per day, for both individual violations of either
the idling .or smoking locomotive repair provisions, as well as more substantial penalties
of up to $40,000 per month for failure to implement specific program elements. While
these penalties are neither as significant nor as prescriptive as those provided under
State law for violations of State or local regulations, they represent the level of punitive
action to which the railroads would agree for failure to meet any of their obligations

- under the Agreement. Also, staff believes these penalty amounts are consistent with
the penalty assessments local air districts have historically collected through mutual
settlement agreements with other sources under their jurisdiction for comparable
emission violations.

Implementation of the Agreement

Staff has begun to implement the program elements of the Agreement on the agreed-
upon scheduie. This has included meetings with environmental organizations and local
air districts to provide staff an opportunity to discuss the program elements of the
Agreement and to hear comments and concerns. Through this process, staff has
committed to work with communities and local air districts on the development of
guidelines for the health risk assessments, the joint development of the statewide
complaint-reporting process for iocomotives and rail yards, and to cooperate on the
evaluation of the feasibility of future emission control technologies.

To date, the railroads have met all of the commitments contained in the Agreement.
This includes having provided information to staff identifying the Program Coordinators
for the “Designated” and “Covered” rail yards, established a complaint reporting process
for the community, and provided staff with an inventory of their intrastate {captive)}
locomotive fleet, including identifying which locomotives have already been equipped
with anti-idling devices. The railroads have also submitted their plans to establish a
visible emission reduction and repair program. In addition, the railroads ‘have submitted
their plans to train appropriate rail yard staff and train crews on the idling requirements
of the Agreement, and the individual visible emission reduction and repair program
plans. Staff will continue fo work with the raiiroads to ensure that the program element
commitments contained in the Agreement are satisfied. ‘

- California Air Resources Board ' ES-11 -
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. Staff Recommendation

Staff recommends the Board direct staff to continue to implement the Agreement.
Staff also recommends the Board direct staff to:

e Clarify terms in the Agreement, so as to provide greater specificity to all
interested stakeholders;

Report back o the Board within 6 months and every year thereafter, on progress
in implementing the program elements of the Agreements; and

As part of the annual reports to the Board, provide an assessment of the efforts
to work with communities, local air districts, and other interested stakehalders.

ES-12
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. INTRODUCTION

This chapter provides an introduction and a review of recent activities concerning
control of emissions from locomotives.

A Previous Activities

The Federal Clean Air Act Amendments of 1990 preempt states and local authorities
from regulating most aspects of emissions from locomotives. Because of this and other
federal laws, Air Resources Board {ARB or Board) staff (staff) has negotiated two
agreements with the raifroads as the most effective method to reduce emissions from
locomotives. ARB has also used its regulatory authority in-a limited manner relative to
fuel quality. '

In 1998, United States Environmental Protection Agency (U.S. EPA), ARB, and the two
Class | freight railroads (Union Pacific (UP) and BNSF Railway (BNSF)) entered into an
agreement (1998 MOU) to reduce emissions from locomotives operating in the South
Coast Air Quality Management District (SCAQMD). The agreement requires that by
2010, oxides of nitrogen (NOx) emissions from the locomotives operated by the Class |
railroads be reduced by 65 percent. Without the 1998 MOU, these levels of emission
reduction would not be expected until 2030.

In 2004, ARB adopted a regulation requiring the use of California (CARB) diesel in
intrastate iocomotives and marine harborcraft. Beginning on January 1, 2007, infrastate
locomotives must use the same low sulfur (15 parts per million (ppm)), low aromatic
hydrocarbon diesel fuel as motor vehicles. Federal low sulfur diesel fuel, which has no
aromatic hydrocarbon specification and provides less benefit than CARB diesel fuel, is
not required until 2012 for locomotives and marine vessels.

B. Recent Agreement and Issues

On June 24, 2005, the Executive Officer announced a pollution reduction agreement
with UP and BNSF to establish a statewide rail yard agreement (Agreement) to begin to
reduce diesel particulate matter (diesel PM) emissions from rail yards. A copy of the
Agreement is provided in Appendix A. When fully implemented the Agreement is
expected to reduce diesel PM emissions from locomotives primarily in and around rai
yards by about 20 percent. The Agreement also requires health risk assessments at
the larger rail yards and the railroads fo enter into discussions with local communities,
local air districts, and staff to consider mitigation measures to further reduce emissions.

After the announcement of the Agreement, a number of community and environmental
organizations and the Governing Board of the South Coast Air Quality Management
District expressed concerns, including the lack of public participation in its development.
In response to these comments, at the July 21, 2005 public Board hearing, the Board
approved Resolution 05-40 providing certain requirements that the Executive Officer
must follow in order to enter into future memorandum of understandings (MOUs) and
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similar agreements with air pollution sources for emission reductions. A copy of
Resolution 05-40 is provided in Appendix B. Resolution 05-40 requires the Executive
Officer to notify the Board and the public before starting to negotiate a MOU, to solicit
comments or provide for public input during the development of a MOU and to bring the
MOU, to the Board for ratification.

The Board also directed staff to conduct public consuitation meetings on the Agreement
to receive public comments. Staff held two meetings, one in Sacramento and one in
Commerce, to solicit public comments. About 100 people attended the meeting in

- Sacramento. Over 250 people attended the meeting in Commerce.

At these meetings, 88 people testified on the Agreement, including 30 persons testifying
as individuals or members of community groups, 28 elected officials, 7 representatives
of local air districts, 18 environmental organizations, and 5 representatives of business
groups, including the UP and BNSF railroads.

The results of these meetings and all public comments received were to be brought to
the Board for its consideration on September 22, 2005. This meeting was subsequently
rescheduled to October 27, 20085. .

This staff report has been developed to explain the background, context, and provisions

of the Agreement in support of the October 27, 2005, public meeting, and respond to
comments received by staff.

California Air Resources Board | Page'.z
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il. NEED FOR EMISSIONS REDUCTIONS FROM RAIL YARDS

This chapter presents information showing that rail yards represent a significant
statewide source of emissions, especially of diesel PM.

A. Emissions from Railroads for NOx and Particulate Matter

Railroad operations have statewide and regional impacts, as well as jocal impacts.
l.ocomotives operating in California contribute about 8 percent of the statewide NOx
and diesel PM emissions. As illustrated in Table 11-1, while a significant proportion of
these emissions occur in just four air basins in the State (Mojave, South Coast, San
Joaquin, and Sacramento), nearly all air basins in the State are impacted by some level
of locomotive NOx and PM emissions.

Table li-1
2003 Statewide Locomotive - Emission Inventory by Air Basin
{tons per day)

* Directly emitted particulate matter.

In addition, the results of the recent ARB Roseville Rail Yard Study (described below)
demonstrate that rail yards can be a significant locai source of diesel PM emissions.

B. Roseville Rail Yard Study

At the request of the Placer County Air Pollution Control District, staff undertook a study
of the potential public health risks from diesel PM emissions due to locomotive activities
at UP’s J.R. Davis Rail Yard (Roseville rail yard) in Roseville, Placer County. Roseville
is a rapidly growing area and development over the past several years has put more
residences in close proximity to the rail yard. The Roseville rail yard is situated near the
heart of downtown Roseville, encompassing about 950 acres on a one-quarter mile
wide by four-mile long strip of land that parallels Interstate 80. The Roseville rail yard is
bounded by commercial, industrial, and residential properties. The Roseville rail yard is
the largest service and maintenance rail yard in the West with over 30,000 locomotives
visiting annually. ARB completed a health risk assessment of airborne PM emissions
from diesel-fueled locomotives at the Roseville rail yard on October 14, 2004.
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Key findings of the study were:

 Diesel PM emissions in 2000 from locomotive operations were estimated to be
25 tons per year,

+ Of the total diesel PM emissions in the yard, moving locomotives were estimated
to account for about 50 percent, idling locomotives accounted for about 45
percent, and locomotive testing accounted for about 5 percent of the total diesel
PM emissions in the yard; and

+ Computer modeling predicted potential cancer risks greater than 500 in a million
(based on 70 years exposure) over a 10 to 40 acre area northwest of the service
track areas and the hump and trim area. Risk levels between 100 and 500 in a
million were predicted to occur over about 700 to 1,600 acres in which about
14,000 to 26,000 people live and between 10 and 100 in a million were predicted
to occur over a 46,000 to 56 000 acre area in'which about 140,000 to 155,000
people live.

Given the magnitude of diesel PM emissions and the large area impacted by these
emissions, it was clear that mitigation measures were needed to significantly reduce
diesel PM emissions at the Roseville rail yard. Efforts have already begun to develop
and implement a number of mitigation measures. The ARB worked closely with UP and
the Pilacer County Air Pollution Control District to complete the Roseville Railyard study
and to develop both short-term and long-term voluntary mitigation measures for the
yard.

C. Identification of Diesel PM as a Toxic Air Contaminant and Development
of the Diesel Risk Reductior; Plan

In August 1998, the Board identified diesel PM as a foxic air contaminant (TAC).
Following the identification process, the ARB was required by law to determine if there
is a need for further control, which then moved into the risk management phase of the
program. '

In 2000, staff recommended a comprehensive plan, the Diesel Risk Reduction Plan
(DRRP), to further reduce diesel PM emissions and the health risks associated with
such emissions. This plan seeks to reduce Californians’ exposure to diesel PM and
associated cancer risks from baseline levels in 2000 by 85 percent by 2020. In
October 2000, the Board approved the DRRP.

The DRRP identified air toxic control measures and regulations that will set more
stringent emissions standards for new diesel-fueled engines and vehicies, establish
retrofit requirements for existing engines and vehicies where determined to be
technically feasible and cost-effective, and require the sulfur content of diesel fuel to be
reduced to no more than 15 ppm. The Agreement is an important component towards
meeting the diesel risk reduction goals set out in the DRRP.

California Air Resources Board Page 4
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Ill. STATEWIDE STRATEGIES TO-REDUCE THE EMISSION {MPACTS FROM'RAIL YARDS

Similar to other statewide sources within the State, ARB has developed a
comprehensive strategy to address the emission impacts from locomotives and rail
yards. The Agreement is an important component in this overall statewide strategy.

A. General Approach

The Agreement is one component of ARB's strategy to address and mitigate the
emission impacts from locomotives and rail yards. In addition to the Agreement, this
overall strategy includes:

Accelerating locomotive turnover by 2010;

Expediting statewide measures to reduce emissions near rail yards; -

Performing yard-by-yard risk assessment and mitigation;

Adopting national “Tier 3" locomotive standards and accelerating introduction of

Tier 3 locomotives in California;

+ Implementing ARB rules to limit emissions from intermodal equipment at rail
yards; and

¢ Other measures identified in the Business, Transportation and Housing Agency

and California Environmental Protection Agency Goods Movement Action Plan.

Specfﬁc actions to implement these strategies are described below.
B. 1998 South Coast Locomotive Emissions Agreement

In 1998, ARB, the Class | freight railroads operating in the South Coast Air Basin (BNSF
and UP), and the U.S. EPA signed the 1998 MOU, agreeing to a locomotive fleet
average emissions program in the SCAQMD. The 1998 MOU requires that, by 2010,
the Class | freight railroads fleet of locomotives in the SCAQMD achieve average
emissions equivalent to the NOx emission standard established by the U.S. EPA for
Tier 2 locomotives (5.5 grams per brake horsepower-hour). The MOU applies to both
line haul {freight) and switch locomotives operated by the Railroads. This emission
ievel is equivalent, on average district-wide, to operating only federal Tier 2 NOx
compliant locomotives in the SCAQMD. ‘

The -combin-ation of more stringent federal locomotive standards and the early
introduction of newer, cleaner Tier 2 locomotives into the SCAQMD as a result of the
1998 MOU will provide about a 20 to 25 ton per day, or about a 67 percent, reduction in
NOx emissions in 2010. Under just the federal program, this level of control would not
be anticipated until after 2030. In addition, while not specifically targeted in the 1998
‘MOU, staff estimates that significant reductions in diesel PM will also be achieved.

California Air Resources Board . Page 5




































































































































































































































































































































